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SYLLABUSBY THE COURT

1. ““*“Where the language of a statute is free from ambiguity, itsplain
meaningisto be accepted and applied without resort to interpretation.” Syl. Pt. 2,Crockett
v. Andrews, 153 W. Va. 714, 172 S.E.2d 384 (1970).” Syl. pt. 4, Syncor Int’| Corp. v. Palmer,
208 W. Va. 658, 542 S.E.2d 479 (2001).” Syllabus point 4, Charter Communications VI,

PLLC v. Community Antenna Service, Inc., 211 W. Va. 71, 561 S.E.2d 793 (2002).

2. “*Inconsidering theconstitutionality of alegislativeenactment, courts
must exercise due restraint, in recognition of the principle of the separation of powersin
government among the judicial, legislative and executive branches. Every reasonable
construction must be resorted to by thecourtsin order to sustain constitutionality, and any
reasonabl edoubt must beresol vedinfavor of theconstitutionality of thelegidlativeenactment
inquestion. Courtsarenot concerned with questionsrdatingtolegidativepolicy. Thegenera
powersof thelegislature, within constitutional limits, arealmost plenary. Inconsideringthe
constitutionality of anact of thelegislature, the negation of legislative power must appear
beyond all reasonable doubt.” Syllabus Point 1, Sate ex rel. Appalachian Power Company
v.Gainer,149W.Va. 740,143 S.E.2d 351 (1965).” Syllabus point 4, McCoy v. Vankirk, 201

W. Va. 718, 500 S.E.2d 534 (1997).

3. Insofar asthe" incarcerated persons” language of W.Va.Code§ 27-5-



2(a) (2002) (Supp.2002) operatestowholly exclude pretrial detaineesin state custody from
participatingintheapplication processfor involuntary hospitalization, itisunconstitutional

asit violates the due process right of such detaineesto receive medical care.



Davis, Chief Justice:

Inthisoriginal proceedingin prohibition; JesseRiley, apretrial detai neeof the
statewho suffersfrom mental illness, complainsthat hehasbeen denied hisdue processright
to medical care by virtue of aprovisioninW.Va. Code 8§ 27-5-2(a) (2002) (Supp. 2002)
prohibiting applicationsfor involuntary hospitalizationtobefiled onbehalf of incarcerated
persons. Because we agree that the challenged provision of W. Va. Code 8§ 27-5-2(a) is

unconstitutional, we grant the writ as moulded.

l.
FACTUAL AND PROCEDURAL HISTORY
Thepetitioner, JesseRiley,isadiagnosed paranoid schizophrenic. Inmid-2002,
Mr. Riley becamenoncompliant with histreatment programand, resultantly, grew increasingly
violent toward family members, including hisseventy-seven year old mother. Mr. Riley
refusedtovoluntarily admit himself intoahospital. OnJune 30, 2002, Mr. Riley wasarrested
for domestic battery. Because heresisted arrest, he was al so charged with two counts of

obstructing an officer. He was transported to the Eastern Regional Jail.

Hismother, Mrs. Riley, then attemptedtoinitiateaninvol untary hospitalization

!Although thiscasewasbrought asapetition for writ of mandamus, we have
concluded that thismatter should betreated asawrit of prohibition. Seeinfra Section |1 of
this Opinion discussing standard for writ of prohibition.
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proceeding seeking to haveher son placedinan appropriatemental healthfacility. However,
respondent Jerome L ovrien, Commissioner (hereinafter “Commissioner Lovrien”), West
VirginiaDepartment of Health and Human ResourcesBureaufor Behaviora Healthand Health
Facilities(hereinafter “BHHF"), refused to accept her petition. Herefused baseduponW.Va

Code§27-5-2(a) (2002) (Supp. 2002) 2ZasMr. Riley wasthenin custody asapretrid detainee.

Afterarriving at theEastern Regional Jail (hereinafter “theJail”), membersof
thejail’ sstaff observed Mr. Riley exhibitingbizarrebehavior. Consequently, they contacted

psychol ogist Harold Slaughter 2 Mr. Slaughter examined Mr. Riley and determined that hewas

2ln2002,theWest VirginialL egislatureamended W. Va. Code § 27-5-2(a) to
apparently excludefrominvol untary commitment proceedingsany adult whoisincarcerated.
The current statute states, in pertinent part,

(@) Any adult person may make an application for
involuntary hospitalization for examination of anindividualwho
is not incarcerated at the time the application is filed when the
person making the application has reason to believe that:

(1) Theindividual tobeexaminedisaddicted, asdefined
in section eleven, article one of this chapter; or

(2) Theindividual ismentally ill and, becauseof hisor her
mental illness, theindividual islikely tocause seriousharmto
himself or herself or to othersif allowed to remain at liberty
whileawaiting anexaminationand certification by aphysicianor
psychol ogist.

(Emphasis added).

3Mr. Slaughter isaclinical psychologist whoisunder contract to providemental
health services at the Eastern Regional Jail.
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athreat to himself and others, and that herequired speciali zed treatment and diagnosi sthat was
unavailableattheJail. Based uponthisdetermination, Mr. Slaughter al so attemptedtofilean
applicationforinvoluntary hospitalization. AswithMrs. Riley’ sapplication, Commissioner
Lovrienrefused Mr. Slaughter’ sapplication citingW.Va Code8§827-5-2(a). Later,onJuly 11,
2002, and after apublic defender had been appointed to represent Mr. Riley, an order was
entered directing that Mr. Riley be evaluated at the Forensic Unit of the South Central

Regional Jail. At thetime of thefiling of the instant petition, Mr. Riley was sixth on the
waiting list for the Forensic Unit. It wasestimated that it may takeforty to forty-five days
beforeaspacebecameavailablefor him. Mr. Riley assertsin hispetition that hiscondition
hasnotimproved sincehisincarcerationand, asof thedatehispetitionwasfiled, heremained

“floridly psychotic.”

Commissioner Lovrien providessomebackgroundinformationrelevanttothe
issuesMr. Riley raises. Commissioner Lovrienexplainsthat “treatment” isprovided at two
locationsfor individualswhoare only indicted for acrime, or who may beincompetent to
stand trial, or who are guilty by reason of mental illness—WilliamR. SharpeJr.Hospital in
Weston (hereinafter “ Sharpe’), andtheForensic Eval uation Unit at the South Central Regional
Jail (hereinafter “the FEU”). Both facilitiesarerestricted asto the number of patientsthey
may serve. Commissioner Lovrien contendsthat, duetoavariety of factors, courtshavebeen
committing more patientsto both of these facilitiesinrecent years. He also contendsthat

courts have been reluctant to discharge patients from Sharpe before the end of the release



period*for reasons of public safety. Consequently, Sharpe has been operating at or above
capacity and the FEU has awaiting list. When a court orders a defendant to Sharpe,
Commissioner Lovrienexplains, Sharpemust transfer oneof itsexisting non-forensi c patients
toanother psychiatricfacility. Sharpemust also pay for theindividual’ scare. Commissioner
Lovrienassertsthat BHHF isattemptingto deal withtheproblem of theincreased number of
patientsat Sharpein several ways. For example, onMay 3, 2001, BHHF sent aletter to all
West Virginiajudges urging them to renounce civil commitment as ameansfor jails and
correctional facilities to satisfy their duty to provide mental health treatment to inmates.
BHHF hasal so assembl ed atask forceto addresstheincreasing forensic serviceneedsof the

State.

OnAugust5,2002, Mr. Riley filedwiththisCourtan“EMERGENCY PETITION
FORWRITOFHABEASCORPUSAND/ORMANDAMUS.” Subsequently, weenteredan
order in Vacation on August 16, 2002, awarding a writ of habeas corpus directing the
Administrator of the Eastern Regional Jail to transfer Mr. Riley to the custody of
Commissioner Lovrien,anddirected himtoadmit Mr. Riley for treatment at an appropriate
psychiatrichospital. Inaddition, weawarded aruleto show causein mandamus, returnableon
October 9, 2002. Asnoted below, however, wechooseto treat theissuesremaininginthis

case as arising in prohibition.

“Therel ease periodisthelongest periodfor the offensesfor which apatient was
indicted.



.
STANDARD FOR WRIT OF PROHIBITION

Thiscasewasinitially brought asapetition for writ of habeas corpus and/or
mandamus. Wegrantedthewrit of habeascorpus, |leavingfor resolutiononly issuesrel ated
tomandamus. Uponfurther consideration of theissueshereinrai sed, however, wechoose(as
wehavedonein many appropriatecases) totreat thismatter asawrit of prohibition. See, e.q.,
State ex rel. Conley v. Hill, 199 W. Va. 686, 687 n.1, 487 S.E.2d 344, 345 n.1 (1997)
(“ Although thiscasewasbrought and granted asapetition for mandamus, wechoosetotreat
this matter asawrit of prohibition. See Sate ex rel. Ranger Fuel Corp. v. Lilly, 165 W. Va.
98, 100, 267 S.E.2d 435, 436 (1980); see also Carr v. Lambert, 179 W. Va. 277, 278 [n.1],
367 S.E.2d 225, 226 n.1 (1988).”), overruled in part on other grounds by State v. Hulbert,

209 W. Va. 217, 544 S.E.2d 919 (1002).

Viewedinthecontext of apetitionfor writ of prohibition, Mr. Riley’ sargument
may beinterpreted asasserting that Commiss oner L ovrien hasexceeded hislegitimatepowers
by refusing to accept applications seeking involuntary commitment of pretrial detainees.
Accordingly, weapply thestandardfor prohibition set forth by thisCourtinsyllabuspoint four
of Sate ex rel. Hoover v. Berger,

I n determiningwhether to entertainandissuethewrit of
prohibitionfor casesnotinvolving an absence of jurisdictionbut

only whereitisclaimed that the lower tribunal exceeded its

legitimate powers, this Court will examine five factors: (1)
whether theparty seekingthewrit hasno other adequate means,



suchasdirect appeal ,toobtainthedesiredrelief; (2) whether the
petitioner will be damaged or prejudiced in a way that is not
correctableonappeal; (3) whether thelower tribunal’ sorderis
clearly erroneous as a matter of law; (4) whether the lower

tribunal’ sorder isan oft repeated error or manifests persistent
disregard for either procedural or substantive law; and (5)

whether the lower tribunal’s order raises new and important
problemsor issues of law of firstimpression. Thesefactorsare
general guidelines that serve as a useful starting point for

determiningwhether adiscretionary writ of prohibitionshould
issue. Although all fivefactors need not be satisfied, itisclear
that the third factor, the existence of clear error asamatter of

law, should be given substantial weight.

199 W. Va. 12, 483 S.E.2d 12 (1996).

[1.
DISCUSSION
Mr. Riley arguesthat W. Va. Code § 27-5-2(a) is unconstitutional inthat it
violateshisright todueprocessof |aw® by preventing himfrom receiving necessary medical
treatment,intheform of involuntary hospitalization at an appropriatemental healthfacility,

for his severe mental illness.®

*Mr.Riley hasraised several argumentsasserting that hisconstitutional rights
havebeenviolated by the Commissioner’ srefusal to providehimwith adequatemedical care
for hisseveremental health condition. Becausewefindthat thiscasemay beresolved ondue
process grounds, we need not address his remaining arguments.

*Thiscasearisesinarather peculiar posture. It appearscontradictory that Mr.

Riley assertsthat hisconstitutional rights have been violated because he has been denied
involuntary hospitalization. Dueto Mr. Riley’ simpaired mental condition, however, hehas
been rendered unabl eto consent to mental healthtreatment. Consequently, theinstant petition
wasfiled onhisbehalf seekingtheright tohavehiminvoluntarily hospitalized. For purposes
(continued...)



Commissioner Lovrien responds that W. Va. Code 8§ 27-5-2(a) is not
unconstitutional . Heexplainsthat theWest VirginiaCode providestwo distinct articlesfor
the involuntary hospitalization of individuals with behavioral health problems. The
commitment of personscharged or convicted of criminal activity iscovered under Chapter 27,
Artide6A, whiletheinvoluntary hospitalization of personsnot socharged or convictedislaid
out in Chapter 27, Article5. Hecontendsthat thelegislature hasdemonstrateditsintention
that therebeno“ mixing” of thesetwo separateproceduresby precluding,inW.Va. Code27-5-
2(a),thefiling of aninvoluntary hospitalization application of apersonwhoisincarcerated.
Commissioner Lovrienfurther assertsthat W.Va.Code§827-5-2(a) ismerely aclarification
of theprior codewhereinaninvoluntary application could befiled only agai nst apersonwho
was likely to cause serious harm to him or herself “if allowed to remain at liberty.” The
clarificationof § 27-5-2(a) wasrequired, Commissioner L ovriensubmits, duetoacommon

practiceof ignoringthe“at liberty” clauseof theearlier version of thestatute, whichresulted

8(...continued)
of clarity and ease of reference, however, we will refer to all arguments asserted on Mr.
Riley’ sbehalf asif they were his own.

"Chapter 27, Article 6A addressesforensic mental health examinations, the
commitment of persons who have been adjudicated not competent to stand trial, and
commitment of thosewho have been found not guilty by reason of mental illness, mental
retardation or addiction. Wefind Commissioner Lovrien’ srelianceon Chapter 27, Article6A
to be misplaced. Article6A allowsacircuit court to enter an order of commitment upon
recommendation by an examining mental health professional only after a defendant has
compl eted theprocedureestablished for determining whether heor sheiscompetent to stand
trial. Thispotentially lengthy procedure does not account for the acute needs of a pretrial
detai neewho requiresimmedi ate hospitali zation because he or shehasbeendeemedtobea
threat to him or herself or to others.



in asignificant number of incarcerated persons being sent to Sharpe under questionable

circumstances and caused concern among the local community.

TheRegional Jail and Correctional Facility Authority (hereinafter “the Jail
Authority”) respondsthat, althoughitsmedical unitgenerally providesstate-of-the-art care,
Mr.Riley requiresspecializedtreatment and diagnosisthat issimply beyonditscapabilities.
According totheJail Authority, because Mr. Riley isapretrial detaineethe procedure for
hospitalizing aconvicted person pursuanttoW. Va. Code§28-5-31 (1980) (Repl. VVol. 2001)
doesnot apply. Moreover, sinceMr. Riley isunableto consent totreatment, theonly available
procedurefor hospitalizing himisthrough the state’ smental hygienesystemassetforthin
W.Va.Code§27-5-2(a). TheJdail Authority agreeswithMr. Riley’ scontentionsinthismatter
andjoinshiminaskingthisCourttofind W.V a. Code§ 27-5-2(a) unconstitutiona 8 The Jail
Authority submitsthat dueprocessrequirespretrial inmatesto be provided accesstohealth
care. Inthiscase, arguestheJail Authority, ittriedto provideneeded medical attentionto Mr.

Riley, butitsattemptswerethwarted by theprovisionsof W.Va.Code8§827-5-2(a). Finally,

8The Jail Authority is a state agency having the responsibility, inter alia, of
incarcerating pretrial detainees. See W. Va. Code § 31-20-2(0) (2001) (Supp. 2002)
(“*Regional jail facility’ or ‘regional jail’ meansany facility operated by theauthority and used
jointly by two or morecountiesfor theconfinement, custody, supervisionor control of adult
persons...awaitingtrial ....”). Thus, wepay particular attentionto itsargumentsbeforeus.
Cf. Appalachian Power Co. v. State Tax Dep’'t, 195 W. Va. 573, 582, 466 S.E.2d 424, 433
(1995) (“An inquiring court—even a court empowered to conduct de novo review—must
examinearegulatory interpretati on of astatuteby standardsthat includeappropriatedeference
to agency expertise and discretion.”)



the Jail Authority submitsthat W.Va. Code 8§ 27-5-2(a) creates an arbitrary third class of
citizenswhoaredeniedtotal accessto mental health carefacilitiessimply becausethey are

incarcerated and, in most cases, too poor to post bond.

Because Mr. Riley holdsthestatus of apretrial detaineein state custody, his
federal constitutional challenge arises under the due process clause of the Fourteenth
Amendment to the United States Constitution.® See Olabisiomotoshov. City of Houston, 185
F.3d521,525-526 (5" Cir.1999) (“ Theconstitutional rightsof apretrial detaineeflow from
both the procedural and substantive due process guarantees of the Fourteenth
Amendment . . . which provides that no state shall * deprive any person of life, liberty, or
property, without due process of law. . ..” U.S. Const. amend. X1V, 8 5.” (citing Bdl v.
Wolfish, 441 U.S. 520, 99 S. Ct. 1861, 60 L. Ed. 2d 447 (1979)); Syl. pt. 8, Rush v. Wilder,
644 N.W.2d 151 (Neb. 2002) (“While a convicted prisoner’s claim alleging inadequate
medical careisbrought under the Eighth Amendment, apretrial detainee’ sclaim alleging
inadequate medical careis a due process claim.”). Cf. Loev. Armistead, 582 F.2d 1291,
1293-94 (4" Cir.1978) (“ Attheoutset, we note that L oewasnot aprisoner detained under a
judgment of conviction; rather, hewasapretrial detainee. Under such circumstances, the

protectionsthat apply to him arefoundinthedueprocessclauseof thefifthamendment, since

*While we analyze this case under the due process clause of the Fourteenth
Amendment to theUnited States Constitution,wenotethat our analysisal so appliesto due
process rights arising under Article l11, Section 10 of the Constitution of West Virginia.

9



hewasafederal prisoner, rather thaninthee ghthamendment’ sprohibitionagainst cruel and

unusual punishment.” (citations omitted)).

It hasbeen explai ned that aconstitutional challengeraised by apretrial detainee
may beclassified asan attack upon either a* condition of confinement,” or an* episodicact or
omission.” Asone court has explained:

We noted [in Hare v. City of Corinth, 74 F.3d 633 (5"

Cir.1996) (enbanc)] that determiningwhich standardtoapplyin

analyzing constitutional challengesby pretrial detaineeshinges

upontheclassificationof achallengeasan attack ona“ condition

of confinement” or asan“ episodicactor omission.” 74 F.3d at

644. A “condition of confinement” caseisa“[c]onstitutional

attack[] ongeneral conditions, practices, rulesor restrictionsof

pretrial confinement.” Id.

Scott v. Moore, 114 F.3d 51, 53 (5™ Cir. 1997) (en banc). See also Olabisiomotosho, 185
F.3d at 526 (“We begin by deciding whether to classify the ‘ challenge as an attack on a

"

“condition of confinement” or asan“ episodicact oromission.”” Theformer category would
includesuch claims as‘ where adetainee complains of the number of bunksinacell or his
television or mail privileges.” The latter category, on the other hand, occurs ‘where the

complained-of harm is a particular act or omission of one or more officials.’”).

Mr. Riley complains of a deprivation of adequate medical carethat was not
necessarily inflicted by aparticular individual or onaparticular occasion, but rather that W.Va.

Code§27-5-2(a) operatesto systematically deprivehim, asitwould other pretrial detainees,

10



of any chanceof receiving medical careintheform of involuntary hospitalization. Wefind
thiscomplaintamountstoachallengeof hisconditions of confinement. See, e.g., Fredericks
v.Huggins, 711 F.2d 31,33 (4" Cir.1983) (treating claim by pretrial detaineesthat they were
unconstitutionally denied methadonedetoxification asa * condition of confinement” claim).
BecauseMr.Riley hereinchallengesaconditionof confinement,weapply “thereasonable
relationship test of Bell v. Wolfish, 441 U.S. 520, 99 S. Ct. 1861,60L . Ed. 2d 447 (1979).”

Scott, 114 F.3d at 53.

Asafoundationfor itsso called “reasonablerel ationship test,” Bel v. Wolfish
first explained that pretrial detainees may not be subjected to punishment.

In evaluating the constitutionality of conditions or
restrictions of pretrial detention that implicate only the
protection against deprivation of liberty without dueprocessof
law, we think that the proper inquiry is whether those
conditions amount to punishment of the detainee. . . . A person
lawfully committedto pretrial detention hasnot been adjudged
guilty of any crime. Hehashad only a* judicial determination of
probable cause as a prerequisite to [the] extended restraint of
[hig] liberty followingarrest.... Under such circumstances, the
Government concededly may detain himto ensurehispresence
attrial and may subject himtotherestrictionsand conditionsof
thedetentionfacility solongasthose conditionsandrestrictions
do not amount to punishment, or otherwise violate the
constitution.

441 U.S.520,535-37,99 S. Ct. 1861, 1872-73,60 L . Ed. 2d 447,466-67 (emphasi sadded)
(internal citations omitted) (footnote omitted). Seealso Frake v. Cityof Chicago, 210 F.3d

779,781 (7" Cir.2000) (“Inthiscaseit is Robert Frake s due processrightswith which we

11



are concerned. He was a pretrial detainee, not found guilty of a crime, and therefore he
could not be ‘punished.” For that reason, histreatment in the detention facility is analyzed
under theDue ProcessClause, rather than the Eighth Amendment’ sprohi bition against cruel
and unusual punishments.” (emphasisadded) (citing Bdl v.Wolfish, .. .)); Duranv.Elrod, 542
F.2d 998, 999 (7'" Cir. 1976) (“Strictly speaking, pre-trial detainees may not be punished
at all because they have been convicted of no crime. The sole permissible interest of the
stateistoensuretheir presenceat trial. Followingthisreasoning, courtshave heldthat suits
by pre-trial detai neesalleging conditionsamounting to cruel and unusual punishment arebetter
analyzed asdue processattackson conditionsthat exceed the sol e permissibl e stateinterest

of ensuring presence at trial. . . .” (emphasis added)).

After clarifyingthat punishment may not beimposed upon pretrial detainees,
Bell then described thetest traditional ly used in determining whether agovernmental actis
punitive in nature, or is merely a regulatory restraint that may be imposed prior to a
determination of guilt:

“Whether the sanction involves an affirmative disability or
restraint, whether it has historically been regarded as a
punishment, whether it comesinto play only on afinding of
scienter, whether itsoperation will promotethetraditional aims
of punishment—retri butionand deterrence, whether the behavior
towhich it appliesis already a crime, whether an alternative
purposetowhichitmay rationally beconnectedisassgnablefor
it,andwhether it appearsexcessiveinrelationtothealternative
purpose assigned are all relevantto theinquiry, and may often
point in differing directions.”

12



441 U.S. at 537-38, 99 S. Ct. at 1873, 60 L. Ed. 2d at 467-68 (quoting Kennedy v. Mendoza-

Martinez, 372 U.S. 144, 168-69, 83 S. Ct. 554, 567-68, 9 L. Ed. 2d 644, 661 (1963)).

The Supreme Court in Bell went on to explain that

[t]he factors identified in Mendoza-Martinez provide
useful guidepostsindeterminingwhether particul ar restrictions
and conditions accompanying pretrial detention amount to
punishment intheconstitutional senseof that word. A court must
decide whether the disability is imposed for the purpose of
punishment or whether it is but an incident of some other
legitimate governmental purpose. ... Absent ashowing of an
expressed intent to punish on the part of detention facility
officials,that determinationgenerally will turnon“whether an
alternative purposetowhich [therestriction] may rationally be
connectedisassignableforit, andwhether it appearsexcessivein
relation to the alternative purposeassigned [to it].” ... Thus, if
a particular condition or restriction of pretrial detention is
reasonably related to a legitimate governmental objective, it
does not, without more, amount to “ punishment.” Conversely,
if a restriction or condition is not reasonably related to a
legitimate goal—f it is arbitrary or purposeless—a court
permissibly may infer that the purpose of the governmental
action is punishment that may not constitutionally be inflicted
upon detainees qua detainees.

441 U.S. at 538-39, 99 S. Ct.at 1873-74,60 L . Ed. 2d at 468 (emphasis added) (footnotes

omitted) (internal citations omitted).

Another court, interpreting Bdl, explained thusly:

The standard applicable to conditions of confinement
clams by pretrial detainees was enunciated in Bdl v.
Wolfish, .. .. The proper inquiry is whether those conditions
amount to punishment of thedetainee, for, under theDue Process

13



Clause, adetainee may not be punished prior toan adjudi cation of
guilt. Id. at 535, 99 S. Ct. at 1871-72[, 60 L. Ed. 2d at 466].
However, not every disability imposed during pretrial detention
amountsto“ punishment” intheconstitutional sense. Id. at 537,
99 S. Ct. at 1873[, 60 L. Ed. 2d at 467]. Thus, if a particular
conditionor restriction of pretrial detentionisreasonably related
toalegitimategovernmental objective, itdoesnot, without more,
amount to “punishment.” 1d. at 539, 99 S. Ct. at 1874[, 60
L. Ed. 2dat468]. TheGovernment haslegitimateintereststhat
stemfromitsneedto managethefacility inwhichtheindividual
is detained. Id. at 540, 99 S. Ct. at 1874-75[, 60 L. Ed. 2d at
469]. Furthermore, thereisademinimislevel of impositionwith
which the Constitution is not concerned. Id. at 539 n.21, 99
S. Ct. at 1874 n.21[, 60 L. Ed. 2d at 469 n.21].

Smith v. Copeland, 87 F.3d 265, 268 (8" Cir. 1996).

Analyzing W.Va. Code § 27-5-2(a) under theforgoing framework, we must
determine if the complained of state action bears a rational relationship to a legitimate
governmental purpose. Beforedeciding whether thereisalegitimate purposefor the state
action at issue, we more closely examine what exactly isthat action.

“*Wherethelanguageof astatuteisfreefromambiguity,

itsplain meaningistobeaccepted and appliedwithout resort to

interpretation.’” Syl. Pt. 2, Crockett v. Andrews, 153W.Va. 714,

172 S.E.2d 384 (1970).” Syl.pt. 4, Syncor Int’'| Corp. v. Palmer,

208 W. Va. 658, 542 S.E.2d 479 (2001).

Syl. pt. 4, Charter Commun. VI, PLLC v. Community Antenna Serv., Inc., 211 W. Va. 71, 561
S.E.2d793(2002). TheLanguageof W.Va. Code827-5-2(a) isplaininexpressly excluding

incarcerated persons from those who may bethe subject of aninvoluntary hospitalization

application:

14



(@) Any adult person may make an application for
involuntary hospitalization for examination of anindividualwho
is not incarcerated at the time the application is filed when the
person making the application has reason to believe that: . . .

(Emphasisadded).® In practical application, however, thisexclusionislimitedto pretrial
detainees, as there are other provisions in the Code providing for the involuntary
hospitalization of incarcerated convicts. See W. Va. Code § 28-5-31. Moreover, this
provision categorically excludespretrial detaineesfromaccesstothistype of medical care
regardlessof how serioustheir mental health condition may be, or how urgent their needfor

care.

Itisclearly establishedthat, dueto thelimited purpose for which onemay be
detained prior to aconviction, which is merely to ensure presence at trial, the protections
afforded pretrial detaineesareat least asgreat asthose afforded convictsunder the Eighth
Amendment. “[Fourteenth Amendment] dueprocessisat least co-extensiveastheguarantees
of theeighth amendment.” Loe, 582 F.2d at 1294 (emphasi sadded) (citation omitted). See
also Duran, 542 F.2d at 999-1000 (“We hold that as a matter of due process, pre-trial
detainees may suffer no more restrictions than are reasonably necessary to ensure their
presenceat trial. Whilethedecisionsthat haveinterpreted the Cruel and Unusual Punishment

Clausemay beval uabl e by anal ogy asdefiningthat which may never beimposed onany inmate,

19See supra note 2 for compl ete text of W. Va. Code § 27-5-2(a).
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whether convicted prisoner or pre-trial detainee, a more stringent standard controls the
treatment by thestate of pre-trial detainees. Sincethey are convicted of nocrimefor which
they may presently bepunished, thestate must justify any conditions of their confinement
solely onthe basis of ensuringtheir presenceattrial. Any restrictionor conditionthatisnot
reasonably related to this sole stated purpose of confinement would deprive adetai nee of

liberty or property without due process, in contravention of the Fourteenth Amendment.”);

Rush, 644 N.W.2d at 157 (“Whileaconvicted prisoner’ sclaimalleginginadequate medical

careisbrought under the Eighth Amendment, apretrial detainee’ sclamalleginginadequate
medical careisadueprocessclaim.... Ingeneral, however, theclamsareanalyzedinthe
samemanner, . ... Thus, theanalysisto beconducted woul d bethe sameregardl essof whether

[the] claim is brought under the 8™ or 14™ Amendments.” (citations omitted)).

Thefactthat theprotectionsafforded pretrial detainees under theFourteenth
Amendment areat | east commensuratewith Eighth Amendment protectionsgranted convicts
issignificant as

the [United States] Supreme Court has held that the eighth

amendment prohibition agai nst cruel and unusual punishments,

applicableto the states viathe fourteenth amendment, requires

states to provide medical care for those whomi it ispunishing by

incarceration. Estelle v. Gamble, 429 U.S. 97, 103, 97 S. Ct.

285, 290, 50 L. Ed. 2d 251 (1976). . ...
Wideman v. Shallowford Comm. Hosp., Inc., 826 F.2d 1030, 1034 (11" Cir. 1987) (emphasis

added). Thus, the State may not deprive pretrial detainees of adequate medial care. Here,
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however, W.V a.Code§ 27-5-2(a) plainly deprivespretrial detaineesof adequatemedical care

when their mental health condition is so severe asto require involuntary hospitalization.

Uponfinding deprivation of medical care, wemust next consider whether the
provisionof W.Va. Code827-5-2(a) excluding pretrial detaineesfromaccesstoinvoluntary
hospitalization proceduresisreasonably rel ated to al egitimategovernmental objective. See
Bell, 441 U.S. at 538-39, 99 S. Ct. at 1873-74, 60 L. Ed. 2d at 468-69. See also Scott, 114
F.3d at 53 (“Under Wolfish, 441 U.S. at 539,99 S. Ct. at 1874[, 60 L. Ed. 2d at 468-69], a
constitutional violation existsonly if wethen find that the condition of confinement isnot
reasonably rel ated to al egitimate, non-punitivegovernmental objective.” (citationomitted));
Duran,542 F.2d at 1001 (“ Pre-trial detaineesareby definitiondeprived of their liberty,and
such deprivationiswithout dueprocessexcept totheextent itisnecessary to serveimportant

state interests.”).

Commissioner Lovrien appearsto assert that the purposebehind theexclusion
of pretrial detaineesfrom accesstoinvoluntary hospitalizati on proceduresunder W.Va Code
§27-5-2(a) isameasure to combat overcrowding of themental health carefacilities,andto
preventinvoluntary hospitalizationtobeimproperly usedto send “ asignificant number of
incarcerated persons’ to* SharpeHospital under somewhat doubtful circumstances.” Wedo
not find these purposes rationally related to the exclusion of pretrial detainee’ s from

involuntary hospitalization procedures. First, simply allowing an application for the
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involuntary hospitalization of apretrial detaineeto befiled doesnot mean that thedetai neewill
automatically hehospitalized. Rather, theapplication merely initiatesagatekeeping process
whereby the Commi ssioner canthen eval uatewhether thedetai nee should beinvoluntarily
hospitalized. Itisthisevaluation processthat isthe proper avenuefor reducing the number of

improper involuntary hospitalizations.

Furthermore, while Commissioner Lovrien contendsthat W. Va. Code827-5-
2(a) is a measure to combat overcrowding of the mental health care facilities, the Jail
Authority informed usduring oral argument that, although therewerethirty-threethousand
inmateshousedintheRegional Jail sduringthelast calendar year, only twenty requestswere
madefor transfer toapsychiatricfacility. TheJail Authority alsoopinedthat it anticipatedthe
samelow numbersfor thenext calendar year!! Thus, wedo not find Commissioner Lovrien’s

overcrowding argument persuasive.

Wearelikewiseunpersuaded by Commissioner Lovrien’ sassertionthat the Jail
Authority is required to provide psychiatric services for those in its custody, and,
correspondingly, totheextent that Mr. Riley hasbeen deprived of medical care, that cul pability
lieswiththeAuthority. Itisundisputedthat the Statehasaduty to providemedical care-which

includes necessary and adequate psychiatric and psychological services. See Gibson v.

UTheJail Authority noted that thesenumbersdid not includethevariouscounty
jails.

18



Countyof Washoe, 290 F.3d 1175, 1187 (9" Cir. 2002) (“Th[€] duty to providemedical care
encompasses detainees psychiatric needs.”); Rodney v. Romano, 814 F. Supp. 311, 312
(E.D.N.Y. 1993) (“[A] pretrial detainee, has at |east as great aright to adequate medical

treatment asthat of asentenced inmate. Inaddition, pretrial detainees, likesentencedinmates,
are entitled to psychiatric and psychological care.”) (emphasisomitted). Seealso Riddlev.
Mondragon, 83 F.3d 1197, 1202 (10" Cir.1996) (finding that under the Eighth Amendment
“[t]he states have a constitutional duty to providenecessary medical caretotheir inmates,
including psychological or psychiatric care.”); Partridge v. Two Unknown Police Officers,
791 F.2d 1182,1187 (5" Cir.1986) (“ Under the Bl v. Wolfish standard, the defendants had
aduty, at aminimum, nottobedeliberately indifferent to Partridge’ sseriousmedical needs.
A serious medical need may exist for psychological or psychiatrictreatment,just asit may
existfor physical ills.” (footnoteomitted)). Indeed, astheFourth Circuit hassaidinaholding
with which we arein agreement, “[w] e see no underlying distinction between the right to
medical carefor physical illsand its psychological or psychiatric counterpart.” Bowringv.
Godwin, 551 F.2d 44,47 (4"Cir.1977). “ Thekey factor in determining whether asystemfor
psychological or psychiatriccareinajail or prisonisconstitutionally adequate iswhether
inmateswith seriousmental or emotional illnessesor disturbancesareprovidedreasonable
accesstomedical personnel qualifiedtodiagnoseandtreat suchillnesses or disturbances.”

Inmates of the Allegheny County Jail v. Pierce, 612 F.2d 754, 763 (3d Cir. 1979). In short,
“wheninmateswith seriousmental illsareeffectively prevented from being diagnosed and

treated by qualified professionals, the system of care does not meet . . . constitutional
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requirements. . . and violates the Due Process Clause.” Id.

Weunderstand and recogni zethat occasionswill arisewherethe Jail Authority
issimply ill equippedtoprovidefor themedical needsof agiveninmate. Inthiscase, theJail
Authority, throughitseval uating psychol ogist, determined that Mr. Riley’ sneedswerebeyond
itscapabilities. Under review of an applicationfor involuntary hospitalization, Commission
Lovrien could have considered whether the Jail’ s determination was accurate. However,
becauseMr. Rileyisstatutorily deniedtheopportunity to even makean application, no such

review can occur.

Finally, we note that the Prosecuting Attorney who istrying the underlying
criminal casefiled anamicuscuriaebrief inthis case, asserting that the exclusion of pretrial
detai neesfromtheapplication processfor involuntary hospitalizationisrationally related to
the government purpose of ensuring the public safety by removing from the public those
individualswho havebeenallegedto poseadanger of seriousharm because of amentadl illness.
TheProsecuting Attorney contendsthat becauseamentally ill pretrial detaineeisincustody,
thedetaineedoesnot posearisk of seriousharmto others. Thisargumentignoresthefact that

the State has an affirmative duty to provide medical careto thosein its custody.

Courtshaverecognizedthat generally astatei sunder no affirmativeobligation

to provide protective services.
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Several court of appeal s decisions have addressed the
issue of whether a state or municipality has a duty under the
fourteenth amendment to providevariousprotectiveservicesto
its citizens. Almost without exception, these courts have
concludedthat governmentsare under no constitutional duty to
provide police, fire or other public safety services.

Wideman, 826 F.2d at 1033-34. Indeed, in an authoritative ruling on thisissue, the United
States Supreme Court said, “ our caseshaverecogni zed that the Due Process Clausesgenerally
confer no affirmativeright to governmental aid, even where such aid may be necessary to
securelife,liberty, or property interests of whichthegovernment itself may not deprivethe
individual.” DeShaney v. Winnebago County Dep't of Soc. Serv., 489 U.S. 189, 196, 109 S.
Ct. 988, 1003, 103 L.Ed.2d 249,259 (1989).1> However, it hasbeen recogni zed that where
thereisaspecial relationship betweenanindividual andthestate, certainrightsmay arise, such
astheright to medical care:

Boththe Supreme Court and variouscircuit courtshaveindicated

that theexistenceof a“ special custodial or other relationship”

between anindividual andthestate may trigger aconstitutional

duty on the part of the stateto providecertain medical or other

services. In these special circumstances, the state’ sfailure to

providesuch servicesmight implicateconstitutionally protected

rights.

Wideman, 826 F.2d at 1034. Elaborating on this* special relationship” principal, Wideman

2Thedueprocess clausestowhich DeShaneyrefersarethefifthamendment’ s
clause (applicable to the federal government) and the fourteenth amendment’ s clause
(applicable to the states). See Rutherford v. City of Newport News, 919 F. Supp. 885, 893
n.10 (E.D.Va. 1996) (“ The Fifth Amendment’ s due process clause applies to the Federal
Government. TheclauseintheFourteenth Amendment appliesto statesand municipalities.
The rights protected by the two clauses are co-extensive.” (citation omitted)).
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explained:

The primary thread weaving these special relationship cases
together is the notion that

if the state takes a person into custody or
otherwiseassumesresponsibility for that person’s
welfare,a“ special relationship” may becreatedin
respect of that person, and the fourteenth
amendment imposes a concomitant duty on the
stateto assumesomemeasureof responsibility for
the person’ s safety and well-being.

826 F.2d at 1035 (citation omitted). Wideman al so provided exampl es of when the special

rel ationship hasbeen deemed toarise. Notably, it hasbeenfoundtoariseinthecontext of a

pretrial detainee:

Courts have . . . recognized the existence of a special
rel ationshipimposing aduty onastateor municipality toprovide
care and treatment for personsinitscustody in situations less
extremethan permanent incarceration or institutionalization. In
Hamm v. DeKalb County, 774 F.2d 1567 (11th Cir. 1985), cert.
denied, [475] U.S. [1096], 106 S. Ct. 1492, 89 L. Ed. 2d 894
(1986), this court concluded that the due process clause of the
fourteenth amendment mandates that pretrial detainees must
be provided with at least minimally adequate levels of food,
living space, and medical care, just as the eighth amendment
requires such standards for convicted prisoners. Id. at 1573.

826 F.2d at 1034 (emphasisadded). Intheinstant case, Mr. Riley wastaken into custody by
the State, which created aspecial rel ationship givingrisetoaduty uponthe Stateto assume
responsibility for Mr. Riley’ swelfare, namely -- to provide him with at least minimally
adequatelevel sof ,inter alia, medical care. M oreover,Wideman concluded by explaining that

“aconstitutional duty canariseonly whenastateor municipality, by exercisingasignificant
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degreeof custody or control over anindividual, placesthat personinaworsesituationthanhe
would have been had the government not acted at all.” 826 F.2d at 1035. By virtue of
excluding pretrial detaineesfrom participatingintheprocessforinvoluntary hospitalization,
the Statehasworsened the situation for those in its custody who suffer from severemental

health conditions.

We are mindful that,

“Inconsideringtheconstitutionality of alegislativeenactment,
courtsmust exerciseduerestraint, inrecognition of theprinciple
of the separation of powersin government among thejudicial,
legidativeand executivebranches. Every reasonabl econstruction
must be resorted to by the courts in order to sustain
constitutionality,and any reasonabl edoubt must beresolvedin
favor of the constitutionality of the legislative enactment in
question. Courts are not concerned with questions relating to
legislativepolicy. Thegeneral powersof thelegislature, within
constitutional limits, are almost plenary. In considering the
constitutionality of an act of the legislature, the negation of
legislative power must appear beyond all reasonable doubt.”
Syllabus Point 1, State ex rel. Appalachian Power Company v.
Gainer, 149 W. Va. 740, 143 S.E.2d 351 (1965).

Syl. pt. 4, McCoy v. Vankirk, 201 W. Va. 718, 500 S.W.2d 534 (1997). However, we also
recognizethat, “[p]risonersare no one’ s constituents and weld little,if any, political clout.
Consequently, society frequently forgetsabout, or evenignoresthesepeopl e, itsunfortunate
charges. Itisthereforeincumbent uponthisCourt ever tobevigilantintheprotection of their
legal rights.” Rayv. McCoy, 174W.Va.1,4,321S.E.2d90,93(1984). Thus, based upon our

analysis,weare constrained to hold that insofar asthe* incarcerated persons’ language of
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W.Va.Code§827-5-2(a) (2002) (Supp.2002) operatestowholly exclude pretrial detainees
instatecustody from participatingintheapplication processfor involuntary hospitalization,

itisunconstitutional asitviolatesthedueprocessright of suchdetaineestoreceivemedical

care.

V.
CONCLUSION
Having found that the provision of W. Va. Code 8§ 27-5-2(a) excluding
“incarcerated persons’ from participating in the application process for involuntary
hospitalizationisunconstitutional, weaccordingly grant therequested writ asmoulded and
order that Commissioner Lovrienisprohibitedfromrejecting applicationsfor involuntary

hospitalization submitted on behalf of pretrial detainees based solely on the fact of the

detainees’ incarceration.

Writ granted as moulded.
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